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RECOMMENDATION IS THAT COUNCIL:  
 
1)      Makes application to the Minister to recommend to the Governor that Council 

be permitted to rescind the compulsory acquisition notice. 
 

 
ORDINARY COUNCIL MEETING - 2012 
 
 Councillor John Nell  

Councillor Sally Dover  
 
That Council make application to the Minister to recommend to the 
Governor that Council be permitted to rescind the compulsory 
acquisition notice. 

 
The motion was lost. 
 
BACKGROUND 
 
The purpose of this report is to provide Council with further information in relation to 
the current legal proceedings in the Land and Environment Court and to convey 
submissions received from the Towers and Mackenzie families and the Worimi Local 
Aboriginal Land Council (WLALC), pursuant to Council's resolution of 29 May 2012 
(minute no: 130). 
 
As Council is aware, two small parcels of land were acquired by compulsory 
acquisition from the Towers family to allow the re-routing of the Stockton Bight Track 
in two locations where the road reserve was unsuitable for the construction of a 
road, being a sand dune and a “V” bend, after the Towers refused to agree to a 
land swap for this purpose. 
 
Council staff were aware that the construction of the Track was to regularise the 
access to isolated parcels of land and could be used for the purpose of a haulage 
road for a sand mine development. Council had resolved that all construction costs 
would be met by the developer, Council staff believed that it was the duty of the 
Council, as the Roads Authority for the Track, to regularise the road reserve, to allow 
construction of the road. It was believed that under the Roads Act only the Roads 
Authority had the power to compulsorily acquire the land. 



 
Council relied on advice from its property department, as was the practice for many 
years and did not obtain formal legal advice. 
 
Following the compulsory acquisition, the Towers claimed compensation of 
$50Million and did not accept that the Valuer General assessed the compensation 
payable at $53,500. The Towers then appealed to the Land and Environment Court 
seeking compensation in excess of $8.5Million. 
 
The basis for the Towers’ claim is that the developer had previously entered into an 
agreement with them to haul the sand through their land at the rate of $1 per tonne, 
which was calculated to produce income for the Towers at the rate of $1Million per 
year. The acquisition of the land to enable the construction of the Track, it is argued, 
means that the Towers will lose that royalty payment and hence are claiming that 
loss as compensation for the acquisition. 
 
Prospects of Success and Costs 
 
Comprehensive legal advice has been obtained from senior counsel. While it is 
possible that the Court could award the Towers a large amount of compensation as 
claimed, it is considered more likely that they will succeed in obtaining a greater 
amount of compensation than that assessed by the Valuer General, but 
considerably less than claimed. At this stage (to contain costs) Council has not 
received any valuation evidence from the Towers or obtained any on its own 
account, meaning no accurate assessment can be made. 
  
Because of the complexity of the case, it is estimated that any hearing would last 10 
days and the costs of each party, including the required experts [3 by each side], 
could be in the vicinity of $800,000. If the Towers are successful even to a small 
extent, it is likely that the Council would have to pay its own costs and about 80% of 
the Towers costs as well, possibly amounting to $1.4Million, in addition to any 
compensation awarded. 
 
Options 
 
Council may choose to contest the proceedings or it may make an application to 
the Minister to recommend to the Governor that the Council be permitted to rescind 
the acquisition notice. Whilst Council’s legal advice is that such an application 
would have good chances of success, it is not a certainty. 
 
Continuing the Case 
 
The basis of the Towers’ claim is the loss of the benefits of their agreement with the 
Mackenzie family. Council is not a party to this agreement and had no involvement 
in it. The Council could be reliant upon the co-operation of the Mackenzie family to 
defend this part of the case. At the present time the Mackenzies have indicated 
they would co-operate with the Council.  
 
Once valuation evidence has been obtained, Council could attempt to settle the 
proceedings by payment of a lump sum. However considerable extra costs would 
be incurred to take the case to that point, as the valuation evidence is generally 
only served shortly prior to the hearing. 



 
Rescission 
 
Legal advice obtained indicates that Council would have good prospects of 
obtaining approval to rescind the acquisition notice. The fact that the Towers family 
do not oppose the rescission (see attachment 1) increases the likelihood that any 
application by the Council would be successful. 
 
An adjournment has been granted by the Court for an application to be made, 
should the Council decide to do so. 
 
There is a risk that the developer may make a claim for damages against the 
Council, should the rescission application be successful. The advice from senior 
counsel is that, as the developer may make an application to the Minister to acquire 
the land for the purpose of his development [any such application requiring the 
developer to pay the costs and any compensation ordered], any claim for 
damages would be limited, as this other option is open to him. Such a claim cannot 
however be ruled out. 
 
Should Council rescind the notice, it will be required to pay all of the Towers’ legal, 
valuation and other costs directly associated with the acquisition. It would also have 
to pay its own costs, which are currently $140,000 (incl GST). There is no information 
available on the Towers’ costs to date, but as they have engaged valuers and both 
senior and junior counsel, it could be anticipated that they might be equal to or 
greater than the Council’s costs to date. 
 
Submissions 
 
Submissions have been received from the Towers family, the Mackenzie family and 
the WLALC. Copies of those submissions form attachment 1 to this report. The Towers 
family are not opposed to the application to rescind the acquisition notice, whereas 
the Mackenzie family and the WALC are opposed.  
 
The Council is obliged to consider and take these submissions into account before 
making a decision. 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
If Council makes application to the Minister to rescind the acquisition notice and is 
successful in that application, it will be required to pay the Towers' costs which are 
likely to be equal to or greater than Council's costs to date (approximately 
$140,000). There is also a risk that the developer may seek damages from Council if 
the rescission application is successful. 
 
Should Council choose to continue to defend the current Land and Environment 
Court proceedings, its costs are likely to be $800,000. In addition, it would have to 
pay the costs of the Applicants (Towers) should they be successful in their claim for 
compensation. Those costs would be similar to Council's, meaning Council would be 
liable for legal costs in excess of $1million plus any compensation awarded. 
 
LEGAL, POLICY AND RISK IMPLICATIONS 
 



There are risks associated with continuing the case and making application to the 
Minister to rescind the acquisition notice. 
 
 

Risk Risk 
Ranking 

Proposed Treatments Within 
Existing 
Resources? 

Council continues to be 
involved in costly 
proceedings with no 
guarantee of outcome 

High Council consider legal advice 
obtained as to prospects of 
success and costs  

Yes 

Council is exposed to 
landowner costs as well 
as possible damages 
claim by the developer if 
Council makes 
application to the 
Minister to rescind the 
acquisition notice 

High Council consider submissions 
received from the Towers & 
Mackenzie families and the 
WLALC as well as legal advice 
in relation to making an 
application to the Minister 

Yes 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
Should Council choose to continue the current proceedings, legal costs are likely to 
exceed the annual legal budget and additional costs will need to be paid from 
funds otherwise used for other Council activities. 
 
Should Council choose to make and be successful in an application to the Minister 
to rescind the acquisition notice, the landowner costs will also need to be funded 
from the annual legal budget. In addition, any claim by the developer for damages 
possibly would have to be met from the legal budget. 
 
CONSULTATION 
 
1) Harris Wheeler Lawyers; 
2) Tim Robertson SC and Jason Lazarus of Counsel. 
 
OPTIONS 
 
1) Council makes application to the Minister for rescission of the Acquisition 

Notice; 
2) Council continues to defend the current compensation proceedings in the 

Land and Environment Court. 
 

ATTACHMENTS 
 
1)      Submissions received from the Towers and Mackenzie families and the Worimi 

Local Aboriginal Land Council. 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf�
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf�


 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 

ATTACHMENT 1 
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