
New South Wales Consolidated Acts 
 

LOCAL GOVERNMENT ACT 1993 - SECT 125  
Abatement of public nuisances  

125 Abatement of public nuisances  

A council may abate a public nuisance or order a person responsible for a public nuisance to 
abate it.  

Note :  
"Abatement" means the summary removal or remedying of a nuisance (the physical removal or 
suppression of a nuisance) by an injured party without having recourse to legal proceedings.  
 
"Nuisance" consists of interference with the enjoyment of public or private rights in a variety of ways. 
A nuisance is “public” if it materially affects the reasonable comfort and convenience of a sufficient 
class of people to constitute the public or a section of the public. For example, any wrongful or 
negligent act or omission in a public road that interferes with the full, safe and convenient use by the 
public of their right of passage is a public nuisance.  
 

 

http://www.austlii.edu.au/�
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ITEM NO.  1  NO: 16-2009-889-6; PSC2013-04936  
 
MOTION TO CLOSE MEETING TO THE PUBLIC  
 
REPORT OF: TONY WICKHAM – EXECUTIVE OFFICER 
GROUP: GENERAL MANAGER'S OFFICE 
 
 
RECOMMENDATION: 
 
1) That pursuant to section 10A(2)(g) of the Local Government Act, 1993, the 

Committee and Council resolve to close to the public that part of its meetings 
to discuss Confidential Item 1 on the Ordinary agenda namely Obstruction of 
Pedestrian Access Between Ash Street and Soldiers Point Bowling Club; 

2) That the reasons for closing the meeting to the public to consider this item is 
that the discussion will include information concerning legal options and 
advice in relation to possible litigation that would otherwise be privileged from 
production in legal proceedings on the ground of legal professional privilege; 

3) That disclosure of the information would, on balance, be contrary to the public 
interest, as it would prejudice Council’s legal position and Council has an 
obligation to protect its interests and the interests of ratepayers; 

4) That the minutes of the closed part of the meeting are to be made public as 
soon as possible after the meeting and the report is to remain confidential. 

 
 
 
ORDINARY COUNCIL MEETING – 26 NOVEMBER 2013 
MOTION 
 

Councillor Paul Le Mottee  
Councillor Chris Doohan 

332 

 
It was resolved that the recommendation be adopted.  
 

 
Councillor John Nell  
Councillor Paul Le Mottee  

333 

 
It was resolved that confidential Item 1 be brought forward and dealt 
with prior to Item 1 listed in the agenda. 
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ORDINARY COUNCIL MEETING – 26 NOVEMBER 2013 
MOTION 
 

Councillor John Morello 
Councillor Paul Le Mottee  

334 

 
It was resolved that Council move into confidential session. 
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CONFIDENTIAL ITEM 
 
 

ITEM NO.  1 FILE NO: 16-2009-889-6; PSC2013-04936 
 
OBSTRUCTION OF PEDESTRIAN ACCESS BETWEEN ASH STREET AND 
SOLDIERS POINT BOWLING CLUB  
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND COMPLIANCE 

SECTION MANAGER 
GROUP: DEVELOPMENT SERVICES 
 

ORDINARY COUNCIL MEETING – 26 NOVEMBER 2013 
MOTION 
 
Cr Peter Kafer left the meeting at 6.27pm during this item in Open Council. 
Cr Peter Kafer returned to the meeting at 6.29pm during this item in Open Council. 
 

Councillor Sally Dover  
Councillor John Nell  

337 

 
It was resolved that Council consent to the release/extinguishment of 
the easement over 3 Oasis Close, Soldiers Point, subject to the following 
conditions: 
 

a. Soldiers Point Bowling Club consenting to the 
release/extinguishment of the easement over 3 Oasis Close; 

 
b. The expeditious construction of a new walkway located at 7 

Oasis Close; 
 

c. The owners of 3 Oasis Close agree to contribute 50% towards the 
design and construction of the new walkway; 

 
d. Such agreement must be indicated within 7 days of receiving 

the cost estimate for the design and construction, and payment 
made in full prior to the commencement of construction; 

 
e. Should the owners of 3 Oasis Close not agree to the terms above 

within the timeframe specified above, then Council immediately 
undertake actions, including but not limited to, Section 125 of 
the Local Government Act 1993, to have the fences removed 
and the right of footway open for use. 

 
f. The Soldiers Point Bowling Club contribute 50%  to the design 

and construction of the new walkway; 
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g. The walkway design is to be of an acoustic material that creates 

minimal pedestrian traffic noise; 
 

h. The concept to be placed on public exhibition for a period of 28 
days; 

 
i. All of the above agreement is subject to the satisfaction of the 

relevant planning authority (Port Stephens Council). 
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ITEM NO.  4 FILE NO: 16-2009-889-6 & 

PSC2013-04936 
 
ASH STREET / OASIS CLOSE WALKWAY, SOLDIERS POINT 
 
REPORT OF: MATTHEW BROWN - DEVELOPMENT ASSESSMENT AND COMPLIANCE 

SECTION MANAGER 
GROUP: DEVELOPMENT SERVICES 
 

RECOMMENDATION IS THAT COUNCIL:  
 
1) Resolve to construct the proposed walkway in accordance with Option A - a 

diagonal walkway across the middle of 7 Oasis Close as outlined in 
(ATTACHMENT 1); 

• Initiate construction of the preferred Option; 
3) Construct the walkway ensuring materials and treatments adequately minimise 

noise and comply with relevant building standards relating to safety and 
accessibility;  

4) Agree to extinguish easement benefiting Council over 3 Oasis Close. 
 

ORDINARY COUNCIL MEETING – 25 FEBRUARY 2014 
COMMITTEE OF THE WHOLE RECOMMENDATION 
 
 Councillor Peter Kafer  

Councillor Paul Le Mottee  
That Council: 
 
1) Resolve to construct the proposed walkway in accordance with 

Option A - a diagonal walkway across the middle of 7 Oasis 
Close as outlined in (ATTACHMENT 1); 

• Initiate construction of the preferred Option; 
3) Construct the walkway ensuring materials and treatments 

adequately minimise noise and comply with relevant building 
standards relating to safety and accessibility;  

4) Agree to extinguish easement benefiting Council over 3 Oasis 
 Close, pending full payment and completion of the walkway.  
  

 
MOTION 
 
036 Councillor John Nell  

Councillor John Morello 
 
It was resolved that Council: 
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1) Resolve to construct the proposed walkway in accordance with 

Option A - a diagonal walkway across the middle of 7 Oasis 
Close as outlined in (ATTACHMENT 1); 

• Initiate construction of the preferred Option; 
3) Construct the walkway ensuring materials and treatments 

adequately minimise noise and comply with relevant building 
standards relating to safety and accessibility;  

4) Agree to extinguish easement benefiting Council over 3 Oasis 
 Close, pending full payment and completion of the walkway.  
 

 
BACKGROUND 
 
The purpose of this report is to forward the matter to Council for consideration of 
public submissions and seek Council support to proceed with construction of the 
proposed walkway through 7 Oasis Close, Soldiers Point.  
 
On 26 November 2013, Council passed a resolution to agree to extinguish the Right 
of Footway easement over 3 Oasis Close and investigate construction of a walkway 
over 7 Oasis Close.  The resolution was staged and involved:  
 
"It was resolved that Council consent to the release/extinguishment of the 
easement over 3 Oasis Close, Soldiers Point, subject to the following conditions: 
 
a.  Soldiers Point Bowling Club consenting to the release/extinguishment of the 

easement over 3 Oasis Close; 
b.  The expeditious construction of a new walkway located at 7 Oasis Close; 
c.  The owners of 3 Oasis Close agree to contribute 50% towards the design and 

construction of the new walkway; 
d.  Such agreement must be indicated within 7 days of receiving the cost 

estimate for the design and construction, and payment made in full prior to 
the commencement of construction; 

e.  Should the owners of 3 Oasis Close not agree to the terms above within the 
timeframe specified above, then Council immediately undertake actions, 
including but not limited to, Section 125 of the Local Government Act 1993, to 
have the fences removed and the right of footway open for use; 

f.  The Soldiers Point Bowling Club contribute 50% to the design and construction 
of the new walkway; 

g.  The walkway design is to be of an acoustic material that creates minimal 
pedestrian traffic noise; 

h.  The concept to be placed on public exhibition for a period of 28 days; 
i.  All of the above agreement is subject to the satisfaction of the relevant 

planning authority (Port Stephens Council)."  
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Following that resolution, both the owners of 3 Oasis Close and the Soldiers Point 
Bowling Club have advised in writing to contribute 50% of the estimated construction 
costs for a new walkway, in accordance with the above resolution.   
 
Two walkway options (ATTACHMENT 1) have been publicly exhibited for a period of 
twenty eight (28) days.  Option A is for a diagonal walkway across the middle of 7 
Oasis Close, while Option B is for a walkway along the boundary of 5 and 7 Oasis 
Close.  The estimated construction cost is $54,000. 
 
Council received eleven (11) submissions regarding the walkway.  Submissions 
indicated a clear preference for Option A, due to concerns for potential impacts on 
5 Oasis Close as a result of Option B.  Submissions also raised concern regarding 
compliance with accessibility standards, noise, safety, lighting and information 
provided being confusing.  
 
The Soldiers Point Bowling Club have also indicated to Council staff that they prefer 
Option A as it better suits their proposed Seniors Living Development Application 
recently submitted to Council (DA 16-2013-757-1). 
 
It is considered that the proposed design for Option A can incorporate amendments 
(such as materials, rails, tactile indicators etc) to adequately address the noise, 
safety and accessibility concerns raised by public submissions.  
 
After consideration of public submissions and potential impacts, it is recommended 
that Option A be adopted. 
 
If Council adopts the recommendation, the process going forward will involve:  
 
-  Organising payment of contributions from the Bowling Club and 3 Oasis Close; 
- Council's Facilities & Services to finalise walkway design and initiate tender 

process for construction; 
-  Works to be included in Council's Forward Works Program and establish 

construction date and timeframe; 
-  Council to agree to extinguishment of easement (owner of 3 Oasis Close has 

already lodged application with Land Titles Office; 
-  Walkway to be constructed by contractor and PSC (footings only). 
 
FINANCIAL/RESOURCE IMPLICATIONS 
 
Construction of the proposed walkway does not present any significant finance or 
resource implications for Council, following agreement by the Soldiers Point Bowling 
Club and owners of 3 Oasis Close to each contribute 50% of the estimated cost of 
construction ($54,000).  
 
It is noted that the owner of 3 Oasis Close will be responsible for all costs associated 
with extinguishing the existing 1.22m wide Right of Footway easement, and as such 
does not have any financial implications for Council.  
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Source of Funds Yes/No Funding 

($) 
Comment 

Existing budget No  Construction of the walkway is 
not currently in Council's 
budget. 

Reserve Funds No   
Section 94 No   
External Grants No   
Other (contributions from 
Bowling Club and owner 
of 3 Oasis Close). 

Yes 54,000 Details regarding payment of 
contributions to be determined 
following identification of 
preferred walkway Option.   

 
LEGAL, POLICY AND RISK IMPLICATIONS 
 
Adopting the recommendation does not have any significant legal, policy or risk 
implications for Council, providing that the final design complies with the relevant 
standards and takes into consideration the concerns identified by the public 
submissions.   
 
Risk Risk 

Ranking 
Proposed Treatments Within 

Existing 
Resources? 

There is a risk that the 
final construction fails to 
meet the expectation of 
the local community 

low Construct the walkway in 
accordance with the 
feedback provided by the 
public submission process 

 

 
SUSTAINABILITY IMPLICATIONS 
Includes Social, Economic and Environmental Implications 
 
It is considered that adopting the recommendation and constructing Option A will 
minimise the potential for adverse social and environmental impacts on residents of 
5 and 9 Oasis Close, Soldiers Point, by maintaining as much setback as possible to 
either residence.  
 
The walkway will provide social benefit by maintaining access between the Soldiers 
Point Bowling Club and Ash St, which is used both by members of the public and 
patrons of the Bowling Club.  
 
CONSULTATION 
 

• The proposed walkway options A and B (ATTACHMENT 1) were publicly 
exhibited (in the Port Stephens Examiner and to adjoining neighbours) for a 

http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
http://myport/corporateServices/organisationDevelopment/riskManagement/Corporate%20Risk%20Documents/Corporate%20Risk%20Matrix%20(5%20x%205)%20170512.pdf
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period of 28 days.  Council received eleven (11) submissions during the 
exhibition period.  

 
OPTIONS 
 
1) Adopt the recommendation and initiate construction of Option A; 
2) Reject the recommendation.  
 
ATTACHMENTS 
 
1) Proposed walkway options A and B. 
 
COUNCILLORS ROOM 
 
Nil. 
 
TABLED DOCUMENTS 
 
Nil. 
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ATTACHMENT 1 
Proposed walkway options A and B 
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