
 | Page 1 

 

 

Telephone inquiries 
Carmel Foster 

49800375 
Please quote file no: A2004-0781/285 

 

 
 

 

R.A Young 
Chairman, Tomaree Ratepayers and Residents Association 
PO Box 290 
Nelson Bay  NSW  2315 
 
 
 
 
 
 
Dear Mr Young 
 

Re: Proposed PPP – Donald Street East Carpark, Nelson Bay 

 
 
Thankyou for your enquiry with regards to the Proposed PPP – Donald Street Carpark, Nelson Bay. 
 
I apologise for the delay in responding to your correspondence. I note your email dated 27 March 2009 and although 
Council does have the information requested, as I have only been with Council a few months I am sure you can 
appreciated the time required to research the background of the project to provide you with the information you 
require. Additionally it is necessary to assess the information to determine any commercial information that may not 
be available to the public. 
 
Please find attached the brief for your information. As it was a public document we are able to release it to you. One 
non-conforming and two conforming submissions were received. The criteria utilised to assess the submissions is 
included in section four of the attached Call for Detailed Proposals document. 
 
The existing structure in the short term will require substantial maintenance at considerable cost to Council. Under 
the project a public car park will be delivered to and remain in the ownership of Council. 
 
After the call for detailed proposals had been assessed and the preferred proponent selected legislation has been 
introduced requiring Council to enter into a transitional stage of a Public Private Partnership. Within the 
transitional stage a step that was not previously required must now be undertaken, it is described as the “Initial 
Assessment Phase”. Following are the procedural steps for complying with the PPP provisions of the Local 
Government Act: 
 

1) Project Description and the project's relationship to Council's strategic and management plans, 
including reasons why PPP is the preferred delivery model; 

 
2) a clear statement of outcomes/deliverables as agreed by a resolution of Council; 

 
 
3) projected timeframe for project; 
 
4) estimated total project costs and sources of funding; 
 
5) preferred extent/ value of council contribution to project and/or equity position in project; 
 
6) calculation of Council's annual revenue for the type of PPP proposed; 
 
7) preferred risk assessment/management plan prepared in accordance with the standard AS/NZS 4360: 

2004; and 
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8) preferred management and governance structure for the PPP entity. 

 
In the risk assessment section of the report to the Director General Council must identify and document all actual or 
potential risk elements associated with the project in accordance with the relevant Australian Standard.  
 
The report must set out the allocation of any identified risk to the parties in the PPP proposal and the mitigation 
strategies, including ways to manage the risk. The risk assessment should include best and worst case scenarios.  
 
The following risks will be considered in the Report: 
 

1) Risks associated with the site; such as environmental issues, acquiring the requisite approvals, 
zoning issues, physical site risks (such as the possibility of the underground stream), heritage and 
other claims on the site, control or ownership of the land and the risks associated with land ownership 

 
2) Design, Construction and Commissioning Risks; such as the risk that the developer would only 

partly finish the project. The most significant risk is that the developer demolishes the existing car 
park and then finds itself in a position where it does not have the funds to or does not wish to 
complete the development or rebuild the car park. This would mean Council would be left with a 
block of land without a car park. Other risks include the risk that the developer is unable to deliver the 
required outcomes at the cost and in the time frame anticipated. 

 
3) Risks Associated with the Private Sector Partner; such as its financial position and its effect on the 

project, its technical capacity and ability to deliver contracted outcomes. Other risks include the 
potential effect of ownership changes in the private partner and any probity matter discovered after 
execution of the contract. In this section we would also need to look at the significance of the trust 
structure of the private partner and the proposed limitation of liability to the trust assets.  

 
4) Financial Risks; such as the availability of finance and the ability of the private partner to fund the 

whole project in the current market, the conditions attaching to any loans and/or debt, prospects of re-
financing the project should it become necessary, taxation matters and interest rates. This should also 
consider the impact of the proposed Financier's Side Deed on Council's interest in the project. 

 
 
 

5) Operational Risks; such as the possible escalation in costs, projected maintenance/refurbishment 
costs being adversely affected by design and construction quality, specifications not being met, failure 
of subcontractors and products remaining contemporary, competitive in technology terms. 

 
6) Market Risks; such as general economic downturn (particularly significant at the moment), the effect of 

competition or economic downturn in the property market or any other market the project relies on in 
a specific way, demographic issues in Nelson Bay and their effect on demand for services/facilities to be 
provided by the project and inflationary consequences. 

 
7) Network/Interface risks; such as the effect of withdrawal or variation (either in provision or price) of a 

complementary or support network or service, and the interaction between any core service of Council 
and contracted services under the agreement. 

 
8) Industrial Relations Risks; such as strikes and other forms of industrial action that may adversely 

affect the project; 
 
9) Legislative/Government or Sovereign Risk; such as risks associated with development approvals 

and changes in law or regulations that may effect the project; 
 
10) Risks associated with asset ownership; accounting for the possibility/probability of technical 

obsolescence of any facility or part thereof, losses due to termination of any agreements inherent in the 
project or a breach of contract not being adequately compensated for and the value of the asset 
transferred to Council being less than anticipated. 
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11) Force Majeure which is essentially the risk that one or more of the parties are unable to meet the 
project outcomes due to major external events outside the parties control such as fire, flooding, 
significant storm, act of war etc. 

 
 

The PPP Guidelines state that Councils should, at the minimum establish the governance arrangements outlined in 
Appendix 6 of the Guidelines the following is the suggested governance structure that will apply to the 
development. 
 

1) A Steering Committee; for the development of each specific PPP proposal and the eventual 
negotiation of contracts. The Steering Committee should be accountable to the Council. 

 
2) Probity adviser; The probity adviser should be appointed from the commencement of the process of 

the project to ensure its transparency, integrity and accountability. The position should be independent 
to and external to Council. The probity adviser should report to the Steering Committee. 

 
3) A Project Manager; The project manager should have the appropriate expertise and skills to manage 

the project development phase and to interact with the private sector on operational aspects of any PPP 
proposal. This position is a Council appointment but need not be a Council officer. The position is 
accountable to the Steering Committee and to Council. 

 
 
4) A Project Control Group; This group is responsible for the timely development and quality and 

performance of the project. The group should manage all aspects of the project development including 
project specifications, financial/economic appraisals and establishing relevant benchmarks. This group 
may include councillors or Council staff, contracted external experts and community representatives. 
There should be a Project Director who chairs this group. 

 
5) The Management Board; for the carriage of the project. This Board is constituted by 

representatives of the private partner and representatives of Council in proportion to their relative 
contributions. Where Council's contributions are less than the private sector partner’s care should be 
taken to appropriately protect Council's minority interests. 

 
 
Once the report is completed it will address your concerns raised in points 2, 4, 5, 6 and 7. 
 
The area to be provided in the development is 3,623m2; the legal description of the land is within the attached 
report. The current market value of the land is 4.1 million less the cost to demolish the structure.  
 
In reference to point 8 the PPP does not require rezoning of the land and any adjoining land. Therefore 
compensation under the provisions of the Just Terms Compensation Act is not applicable. 
 
I draw you attention to the resolution: 

 
1) Authorise the General Manager to prepare and submit to the Department of Local Government pursuant 

to section 400f of the Local Government Act 1993 NSW an assessment of the proposed Public Private 
Partnership. 

2) Authorise the Mayor and the General Manager to affix the seal of Council to the assessment. 
3) Authorise the Mayor and the General Manager to negotiate the relevant contractual documentation for 

the proposed Public Private Partnership in accordance with the provisions of the Local Government 
Act. 

 
It must be reiterated that the resolution relates to the Initial Assessment stage only and further processes will require 
additional resolutions from Council. It should also be noted that the development will be subject to assessment 
under the provisions of the Port Stephens LEP. 
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In conclusion the report required for the Initial Stage Assessment is a time consuming and complex process however 
if Council is able to replace aging infrastructure with a new community facility at minimal cost it should be 
considered a good outcome. 
 
If you have any questions in relation to the above please contact me on 02 4980 0375. 
 
 
Regards, 
 
 
 
 
 
Carmel Foster 
 
Commercial Property Manager 

Port Stephens Council 

 
Date 31 March 2009 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


